Since the manual shows a concern for "some mine openings developed prior to
the effective date of this regulation," Mathies concludes that Linden Portal,
which was developed after the effective date of the regulation, is not
subject to the provisions of the regulation.

The plain language of section 75.1704-2(a) refutes this interpretation
of the regulation.  The regulation directs that the authorized representative
of the Secretary determine the safest, most direct, and most practical route
to the nearest mine opening suitable for the safe evacuation of miners. As
Linden Portal is the newest and closest escapeway to the working sections In
issue, it had been properly designated as the Intake escapeway4 The fact
that the policy manual explains the use of the words "mine openings suitable
for the safe evacuation of miners" as resulting from the fact that some old
mine openings were not safe for travel because of deteriorated shaft linings
and inadequate ventilation, is not a reason to exclude new and safe escape-
ways from the coverage of the regulation. The regulation is concerned with
providing safe escapeways and the obvious intent is to insure that the safest
and most direct routes are taken.

Furthermore, it is well established that the MSHA Inspection Manual is
not binding on our interpretation of the Act or its regulations.  In
Secretary of Labor v. King Knob Coal Company, 3 FMSHRC 1417, 1420 (1981),
the Commission discussed the legal status of the Manual and stated "that the
Manual's 'instructions are not officially promulgated and do not prescribe
rules of law binding upon [this Commlssionl.' Old Ben Coal Company, 2 FMSHRC
2806, 2809 (1980)." The Commission noted that "cases may arise where the
Manual or a similar MSHA document reflects a genuine Interpretation or
general statement of policy whose soundness commends deference and therefore
results in our according it legal effect." Ibid. However, the case at hand
does not require reference to the policy statements of the MSHA Manual.  It
has already been determined that the stated policy does not exclude Linden
Portal from the regulation's coverage and, therefore, the express language
of the regulation is not In conflict with either the Manual or Its policy.
Accordingly, section 75.1704-2(a) is applicable to the Linden Portal.

The evidence indicates that the elevator at Linden Portal became
inoperable on July 9, 1981, and that management redesignated the escapeway
routes rather than withdraw the miners from the affected working sections.
While the testimony conflicts as to whether both the intake and return
escapeways were to Kerr shaft or whether the intake escapeway was redesig-
nated to Thomas while the return escapeway remained at Kerr, this is not
relevant to a finding of a violation of section 75.1704-2(a). No allegation
of a violation of 75.1704 has been made; and therefore, whether the redesig-
nated escapeway plan involved either two mine openings or only one need not
be resolved.

Mathies argues that once Linden Portal became unuseable due to the
elevator malfunction, it was unsuitable for the safe evacuation of miners.
Therefore, by not using Linden Portal, Mathies contends that it complied with
section 75.1704-2(a) by redesignating the escapeways to those mine openings

2617 of the  wardens as  they pursued
